









Law on Cross-Border Insolvency：以下、モデル法）並びにUNCITRAL倒産
立法ガイド（UNCITRAL Legislative Guide on Insolvency Law：以下、立
法ガイド）第三部 結合企業の国際倒産に関する規定（Addressing the insol-
vency of enterprise groups: international issues）を多国籍結合企業の倒産に
1 “Facilitating the cross-border insolvency of multinational enterprise groups （A/CN.9/
WG.V/WP.128）”. 当該資料は、UNCIITRAL 第 5作業グループ（倒産部会）第 47回大会（2015
年 5月 26－29日、ニューヨーク）におけるものである。
2 “UNCITRAL Model Law on Cross-Border Insolvency”.









































4  公式記録は、Official Records of the General Assembly, Sixty-fifth Session, Supplement No. 17
（A/65/17）, para. 257 （a）; A/CN/.9/763, paras. 13-14; Official records of the General Assembly, 










化における基本原則（Facilitating the cross-border insolvency of multinational 
enterprise groups: key principles）7”にて8つの基本原則が示されたほか、“多
国籍結合企業の国際化の容易化における修正立法案（Facilitating the cross-




5  France’s observations on document A/CN.9/WG.V/WP.128 entitled “Facilitating the 


















 The purpose of these provisions is to 
address the structure and conduct of 
cross-border insolvency proceedings 
taking place in more than one State 
concerning two or more members of 
an enterprise group in a manner that:
（a）Facilitates the development of a 
range of approaches to the resolu-
tion of insolvency, whether affect-
ing the whole or part of the enter-
prise group;
（b）Takes account of the particularities 
of the enterprise group context, 
including the need to address [in-
dependent] [integrated] businesses 
UNCITRAL Model Law on Cross-
Border Insolvency
or
UNCITRAL Legislative Guide on 
Insolvency Law
 
9  UNCITRAL モデル法の翻訳に際しては、以下の文献を参考にした：小出邦夫「UNCIT-
RAL 国際倒産モデル法（仮訳）」NBL No. 623, 67-56頁（1977年）；山本和彦「UNCITRAL 国
際倒産モデル法の解説（1）～（8・完）」NBL No. 628、19-26頁（1997年）、No. 629、40-46頁（1997
年）、No. 630、33-41頁（1997年）、No. 634、39-47頁（1998年）、No. 636、48-55頁（1998年）、
No. 637、38-46頁（1998年）、No. 638、37-44頁（1998年）、No. 639、48-57頁（1998年）；同「国





conducted through the separate 
legal entities that comprise the en-
terprise group;
（c）fosters coordination of and coopera-
tion between insolvency proceed-
ings affecting members of an en-
terprise group;
（d）Permits the participation of any 
group member, whether solvent or 
insolvent, that is affected by the in-
solvency of other group members; 
and
（e）Facilitates reorganization, going 
concern sale or liquidation of busi-
nesses in a manner that maximiz-
esvalue and protects the interests 
of creditors and other stakeholders 







































Article 1. Scope of application
1. These provisions apply in the con-
text of the insolvency of one or more 
members of an enterprise group 
where:
（a） Assistance is sought in this State 
by a foreign court, a foreign 
group representative or an enter-
prise group member in connection 
with a foreign group proceeding 
[concerning an enterprise group 
member] [relating to an enterprise 
group insolvency solution]; or
（b） Assistance is sought in connection 
with a proceeding under the law 
Chapter I. General Provisions
Article 1. Scope of application
（1） This Law applies where:
（a） assistance is sought in this State 
by a foreign court or a foreign 
representative in connection with 
a foreign proceeding: or
（b） assistance is sought in a for-
eign State in connection with a 
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of this State in a foreign State 
where a foreign group proceed-
ing [concerning an enterprise group 
member] [ relating to an enterprise 
group insolvency solution] is pend-
ing or has been applied for; or
（c） A foreign group proceeding and 
a proceeding under the law of 
this State [concerning an enterprise 
group member] [relating to an enter-
prise group insolvency solution] are 
taking place concurrently; or
（d） Creditors of different group 
members, group members other 
than those subject to insolvency 
proceedings or other interested 
persons have an interest in re-
questing the commencement of, 
or participating in, a proceeding 
under the law of this State.
2. This Law does not apply to a procee-
ding concerning [designate any types 
of entities, such as banks or insurance 
companies, that are subject to a special 
insolvency regime in this State and that 
this State wishes to exclude from this 
Law].
proceeding under [identify laws of 
the enacting State relating to insol-
vency]; or
（c） a foreign proceeding and a pro-
ceeding under [identify laws of the 
enacting State relating to insolvency] 
in respect of the same debtor are 
taking place concurrently; or
（d） creditors or other interested per-
sons in a foreign State have an 
interest in requesting the com-
mencement of, or participating in, 
a proceeding under [identify laws 
of the enacting State relating to insol-
vency].
（2） This Law does not apply to a pro-
ceeding concerning [designate any 
types of entities, such as banks or insur-
ance companies, that are subject to a spe-
cial insolvency regime in this State and 





































































For the purposes of these provisions:
（a）“Enterprise” means any entity, （b）“Enterprise”: any entity, regardless 
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regardless of its legal form, that is 
engaged in economic activities and 
may be governed by　 the insol-
vency law;
（b）“Enterprise group” means two or 
more enterprises that are intercon-
nected by control or significant 
ownership;
（c）“Control” means capacity to deter-
mine, directly or indirectly, the 
operating and financial policies of 
an enterprise;
（d）“Enterprise group member” means 
an enterprise referred to in sub-
paragraph（b）;
（e）“Foreign group member represen-
tative” means a person or body, 
including one appointed on an 
interim basis, authorized in a [for-
eign group] proceeding [referred to in 
subparagraph （h）] to administer the 
reorganization or the liquidation 
of the assets or affairs of a debtor 
that is an enterprise group mem-
ber or to act as a representative of 
such a proceeding;
（f）“Enterprise group committee” 
means a committee comprising 
foreign group member representa-
tives;
（g）“Enterprise group committee repre-
sentative” means a person or body 
designated by an enterprise group 
committee to act as its representa-
tive;
of its legal form, that is engaged 
in economic activities and may be 
governed by the insolvency law,
（a）“Enterprise group”: two or more 
enterprises that are interconnected 
by control or significant ownership;
（c）“Control”: the capacity to deter-
mine, directly or indirectly, the 
operating and financial politics of 
an enterprise;
（d）“foreign representative” means a 
person or body, including one ap-
pointed on an interim basis, autho-
rized in a foreign proceeding to ad-
minister the reorganization or the 
liquidation of the debtor’s assets or 
affairs or to act as a representative 




（h）“Foreign group proceeding” means 
a collective judicial or administra-
tive proceeding in a foreign State, 
including an interim proceeding, 
pursuant to a law relating to insol-
vency in which proceeding the as-
sets and affairs of a debtor that is 
a member of an enterprise group 
are subject to control or supervi-
sion by a foreign court, for the 
purpose of reorganization or liqui-
dation in [the context of] an enter-
prise group insolvency solution;
（i） “Enterprise group insolvency solu-
tion” means a proposal for coordi-
nated reorganization, sale as a go-
ing concern or liquidation （or the 
whole or part of the business or 
assets） of two or more members 
of an enterprise group that would, 
or would be likely to, either main-
tain or add value to the enterprise 
group as a whole or to those group 
members. An enterprise group 
insolvency solution may be coor-
dinated through a proceeding in 
a State that is the center of main 
interests of at least one enterprise 
group member.
（a）“foreign proceeding” means a col-
lective judicial or administrative 
proceeding in a foreign State, 
including an interim proceeding, 
pursuant to a law relating to in-
solvency in which proceeding the 
assets and affairs of the debtor are 
subject to control or supervision 
by a foreign court, for the purpose 


























































11  UNCITRAL 立法ガイド、第三部【グループ企業の倒産処理】、序論、subpara. 4 （b） 並
びにその脚注（3）。
12  UNCITRAL 立法ガイド、第三部【グループ企業の倒産処理】、序論、subpara. 4 （a） 。
13  UNCITRAL 立法ガイド、第三部【グループ企業の倒産処理】、序論、subpara. 4 （c） 。



































B. Recognition of a foreign proceeding 
an relief
Article 3. Recognition of a foreign 
group proceeding
1. A foreign group member representa-
tive may apply to the court for rec-
ognition of a foreign group proceed-
ing.
Chapter Ⅲ . Recognition of a foreign 
proceeding and relief
Article 15. Application for recognition 
of a foreign proceeding
（1） A foreign representative may ap-
ply to the court for recognition of 
the foreign proceeding in which the 
foreign representative has been ap-
pointed.
15  UNCITRAL モデル法　第 2条【定義】、subpara. （a） に基づく。
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2. An application for recognition shall 
be accompanied by:
（a）A certified copy of the decision 
commencing the foreign group 
proceeding and appointing the 
foreign group member represen-
tative; or
（b）A certificate from the foreign 
court affirming the existence of 
the foreign group proceeding and 
of the appointment of the enter-
prise group member representa-
tive; or
（c） In the absence of evidence re-
ferred to in subparagraphs （a） and 
（b）, any other evidence acceptable 
to the court of the existence of 
the foreign group proceeding and 
of the appointment of the foreign 
group member representative.
3. An application for recognition shall 
also be accompanied by evidence 
that: 
（a）A group insolvency solution [is 
being developed][has been devel-
oped] for the whole or a part of 
the enterprise group;
（b）There is a reasonable prospect 
of implementing the group insol-
vency solution; and
（c）The foreign group proceeding is 
[a necessary or integral part of] 
[participating in] the group insol-
vency solution.
4. The court may require a translation 
of documents supplied in support of 
the application for recognition into an 
（2）An application for recognition shall 
be accompanied by:
（a）A certified copy of the decision 
commencing the foreign proceed-
ing and appointing the foreign 
representative; or
（b）A certificate from the foreign 
court affirming the existence of 
the foreign proceeding and of the 
appointment of the foreign repre-
sentative; or
（c） In the absence of evidence re-
ferred to in subparagraphs （a） and 
（b）, any other evidence accept-
able to the court of the existence 
of the foreign proceeding and of 
the appointment of the foreign 
representative.
（3）An application for recognition shall 
also be accompanied by a statement 
identifying all foreign proceedings in 
respect of the debtor that are known 
to the foreign representative.
（4） The court may require a transla-
tion of documents supplied in support 








































































Article 4. Presumptions concerning 
recognition
1. If the decision or certificate referred 
to in article 3, paragraph 2 indicates 
that the foreign group proceeding is 
a proceeding within the meaning of 
article 2, subparagraph （h） and that 
the foreign group member represen-
tative is a person or body within the 
meaning of article 2, subparagraph 
（e）, the court is entitled to so pre-
sume.
2. The court is entitled to presume that 
documents submitted in support of 
the application for recognition are 
authentic, whether or not they have 
been legalized.
3. In the absence of proof to the con-
trary, a group member’s registered 
office or principal place of business 
is presumed to be the center of that 
group member’s main interests.
Article 16. Presumptions concerning 
recognition
1. If the decision or certificate referred 
to in article 15（2） indicates that the 
foreign proceeding is a proceeding 
within the meaning of article 2 （a） 
and that the foreign representative is 
a person or body within the meaning 
of article 2 （d）, the court is entitled 
to so presume.
2. The court is entitled to presume that 
documents submitted in support of 
the application for recognition are 
authentic, whether or not they have 
been legalized.
3. In the absence of proof to the con-
trary, the debtor’s registered office 
or habitual residence in the case of 
an individual, is presumed to be the 







































Article 5. Decision to recognize a for-
eign group proceeding
1. [subject to any applicable public 
policy exception,] a foreign group 
proceeding shall be recognized if :
（a）The foreign group proceeding is as 
proceeding within the meaning of 
article 2, subparagraph （h）;
（b）the foreign group member repre-
sentative applying for recognition 
is a person or body within the 
meaning of article 2, subpara-
graph （e）;
（c）The application meets the require-
ments of article 3, paragraph 2 ;
Article 17. Decision to recognize a 
foreign group proceeding
（1） subject to article 6, a foreign pro-
ceeding shall be recognized if :
（a）The foreign group proceeding is as 
proceeding within the meaning of 
article 2 （a）;
（b）the foreign group member repre-
sentative applying for recognition 
is a person or body within the 
meaning of article 2 （d）; and
（c）The application meets the require-
ments of article 15（d） ; and
20  “主要な営業地”という概念は、UNCITRAL モデル法第 16条【承認に関する推定】
para.16 における自然人の場合の“常居地 （habitual residence）”の文言が、結合企業には相
応しくないことから、置き換えられたものであり、“主要な営業地”は、組織に組み込まれ
ていない結合企業構成会社（unincorporated group member） に関しても適切であると考え
らえる。






（d）The application has been submit-
ted to the court referred to in 
article...; and
（e）The requirements of article 3, 
paragraph 3, are met.
2. An application for recognition of a 
foreign group proceeding shall be 
decided upon at the earliest possible 
time.
3. Recognition may be modified or 
terminated if it is shown that the 
grounds for granting it were fully or 
partially lacing or have ceased to ex-
ist.
4. For the purpose of paragraph 4, the 
foreign group member representa-
tive shall inform the court of changes 
in the status of the foreign group 
proceeding or in the status of their 
own appointment occurring after the 
application for recognition is made.
（d）The application has been submit-
ted to the court referred to in 
article 4.
（2）The foreign proceeding shall be rec-
ognized :
（a）as a foreign main proceeding if it 
is taking place in the state where 
the debtor has the center of its 
main interests ; or
（b）as a foreign non-main proceeding 
if the debtor has an establishment 
within the meaning of article 2 （f） 
in the foreign State.
（3） An application for recognition of a 
foreign proceeding shall be decided 
upon at the earliest possible time.
（4） The provisions of articles 15, 16, 17 
and 18 do not prevent modification 
or termination or recognition if it is 
shown that the grounds for granting 
it ware fully or partially lacking or 
have ceased to exist.
Article 18. Subsequent information
From the time or filing the application 
for recognition of the foreign procee-
ding, the foreign representative shall 
inform the court promptly of:
（a） any substantial change in the sta-
tus of the recognized foreign pro-
ceeding or the status of the foreign 
representative’s appointment; and
（b）any other foreign proceeding re-





















































22  UNCITRAL モデル法　第 17条【外国手続の承認決定】に基づく。
23  この点、UNCITRAL モデル法　第 16条【承認に関する推定】の文言を準用した条文が、
当該草案に規定されることが適切であろう。


























Article 6. Relief that may be granted 
upon application for recognition of a 
foreign group proceeding
1. From the time of filing an application 
for recognition until the application is 
decided upon, the court may, at the 
request or the foreign group mem-
ber representative, where relief is 
urgently needed to protect the assets 
of the enterprise group member sub-
ject to a foreign group proceeding or 
the interests of the creditors, grant 
relief of a provisional nature, includ-
ing:
（a） Staying execution against the en-
terprise group member’s assets;
（b） Staying the commencement 
or continuation of insolvency 
proceedings in this State with 
respect to the enterprise group 
member;
Article 19. Relief that may be granted 
upon application for recognition of a 
foreign proceeding
1. From the time of filing an application 
for recognition until the application is 
decided upon, the court may, at the 
request or the foreign representa-
tive, where relief is urgently needed 
to protect the assets of the debtor 
or the interest of the creditors, grant 
relief of a provisional nature, includ-
ing:
（a） Staying execution against the 
debtor’s assets;




（c） Entrusting the administration or 
realization of all or part of the 
enterprise group member’s assets 
located in this State to the foreign 
group member representative 
or another person designated by 
the court, in order to protect and 
preserve the value of assets that, 
by their nature or because of 
other circumstances, are perish-
able, susceptible to devaluation or 
otherwise in jeopardy;
（d） Recognizing existing arrange-
ments concerning the funding of 
enterprise group members par-
ticipating in the group insolvency 
solution where the funding entity 
is located in this State and autho-
rizing the continued provision of 
finance under those funding ar-
rangements;
（e） Any relief mentioned in article 7, 
paragraph 1.
2. [Insert provision of the enacting State re-
lating to notice.]
3. Unless extended under article 7, sub-
paragraph 1 （g）, the relief granted un-
der this article terminates when the 
application for recognition is decided 
upon.
4. The court may refuse to grant relief 
under this article if such relief would 
interfere with the administration of a 
[foreign group proceeding] [group insol-
vency solution].
（b） Entrusting the administration or 
realization of all or part of the 
debtor’s assets located in this 
State to the foreign representa-
tive or another person designated 
by the court, in order to protect 
and preserve the value of assets 
that, by their nature or because 
of other circumstances, are per-
ishable, susceptible to devaluation 
or otherwise in jeopardy;
（c） Any relief mentioned in article 21
（1）（c）, （d） and （g）.
2. [Insert provisions （or refer to provisions 
in force in the enacting State） relating to 
notice.]
3. Unless extended under article 21
（1）（f）, the relief granted this article 
terminates when the application for 
recognition is decided upon.
4. The court may refuse to grant relief 
under this article if such relief would 
interfere with the administration of a 


















































































Article 7. Relief that may be granted 
upon recognition of a foreign group 
proceeding
1. Upon recognition of foreign group 
proceeding, where necessary to 
protect the assets of the enterprise 
group member or the interests of 
creditors and facilitate the implemen-
tation of a group insolvency solution, 
the court may, at the request of the 
foreign group member representa-
tive, grant any appropriate relief, 
including:
（a） Staying the commencement or 
continuation of individual actions 
or individual proceedings concern-
ing the assets, rights, obligations 
or liabilities of the enterprise 
group member;
（b） Staying the commencement 
or continuation of insolvency 
proceedings in this State with 
respect to the enterprise group 
member to enable to a group 
Article 21. Relief that may be granted 
upon recognition of a foreign procee-
ding
1. Upon recognition of foreign pro-
ceeding, whether main or non-main, 
where necessary to protect the as-
sets of the debtor or the interests 
of creditors, the court may, at the 
request of the foreign representative, 
grant any appropriate relief, includ-
ing:
（a） Staying the commencement or 
continuation of individual actions 
or individual proceedings concern-
ing the debtor’s assets, rights, 
obligations or liabilities, to the 




insolvency solution to be devel-
oped;
（c） Staying execution against the 
assets of the enterprise group 
member;
（d） Suspending the right to transfer, 
encumber or otherwise dispose 
of any assets of the enterprise 
group member, except where au-
thorized by the court;
（e） Entrusting the administration or 
realization of all or part of the 
assets of the enterprise group 
member located in this state to the 
enterprise group member repre-
sentative or another person desig-
nated by the court;
（f） Providing for the examination of 
witnesses, the taking of evidence 
or the delivery of information con-
cerning the assets, affairs, rights, 
obligations or liabilities of the en-
terprise group member;
（g） Extending any provisional relief 
granted;
（h） recognizing existing arrangements 
concerning the funding of enter-
prise group members participating 
in the group insolvency solution 
and authorizing the continued 
provision of finance under those 
funding arrangements where the 
funding entity is located in this 
State;
（i） Subject to article 8, approving 
treatment in the foreign group 
（b） Staying execution against the 
debtor’s assets to the extent it 
has not been stayed under article 
20（1）（b）;
（c） Suspending the right to transfer, 
encumber or otherwise dispose 
of any assets of the debtor to the 
extent this right has not been 
suspended under article 20（1）（c）;
（e） Entrusting the administration or 
realization of all or part of the 
debtor’s assets located in this state 
to the foreign representative or 
another person designated by the 
court;
（d） Providing for the examination of 
witnesses, the taking of evidence 
or the delivery of information con-
cerning the debtor’s assets, affairs, 
rights, obligations or liabilities;





proceeding of the claims of credi-
tors located in this State; or
（j） Granting any additional relief that 
may be available to [insert the title 
of a person or body administering a 
reorganization or liquidation under 
the law of the enacting State] under 
the laws of this Sate.
2. Upon recognition of a foreign group 
proceeding the court may, at the re-
quest of the foreign group member 
representative, entrust the distribu-
tion of all or part of the assets of the 
enterprise group member located in 
this State to the foreign group mem-
ber representative or another person 
designated by the court, provided that 
the court is satisfied that the interests 
of creditors in this State are adequate-
ly protected.
（g） Granting any additional relief that 
may be available to [insert the title 
of a person or body administering a 
reorganization or liquidation under 
the law of the enacting State] under 
the laws of this Sate.
2. Upon recognition of a foreign  pro-
ceeding, whether main or non-main, 
the court may, at the request of the 
foreign representative, entrust the dis-
tribution of all or part of the debtor’s 
assets located in this State to the for-
eign representative or another person 
designated by the court, provided that 
the court is satisfied that the interests 
of creditors in this State are adequate-
ly protected.
3. In granting relief under this article 
to a representative of a foreign non-
main proceeding, the court must be 
satisfied that the relief relates to as-
sets that, under the las of this State, 
should be administered in the foreign 
non-main proceeding or concerns in-


























































































































Article 8. Protection of creditor and 
other interested persons
1. In granting or denying relief under 
article 6 or 7, or in modifying or 
Article 22. Protection of creditor and 
other interested persons
1. In granting or denying relief under 
article 19 or 21, or in modifying or 
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terminating relief under paragraph 3 
of this article, the court must be satis-
fied that the interests of the credi-
tors and other interested persons, 
including the debtor, are adequately 
protected.
2. The court may subject relief granted 
under article 6 or 7 to conditions it 
considers appropriate.
3. The court may, at the request of the 
foreign group member representa-
tive or a person affected by relief 
granted under article 6 or 7, or at 
its own motion, modify or terminate 
such relief.
terminating relief under paragraph
（3） of this article, the court must 
be satisfied that the interests of 
the creditors and other interested 
persons, including the debtor, are ad-
equately protected.
2. The court may subject relief granted 
under article 19 or 21 to conditions it 
considers appropriate.
3. The court may, at the request of the 
foreign representative or a person 
affected by relief granted under ar-
ticle 19 or 21, or at its own motion, 













































C. Cooperation with foreign courts 
and foreign representatives
Article 9. Cooperation and direct com-
munication between a court of this 
State and foreign courts or foreign 
group member representatives
1. In the matters referred to in article 
1, the court shall cooperate to the 
maximum extent possible with for-
eign courts or foreign group member 
representatives, either directly or 
through a [insert the title of a person or 
body administering a reorganization or 
liquidation under the law of the enacting 
State] or other person appointed to 
act at the direction of the court to 
facilitate the development and imple-
mentation of a group insolvency solu-
tion.
2. The court is entitled to communicate 
directly with, or to request informa-
tion or assistance directly from, for-
eign courts or foreign group member 
representatives concerning members 
of the same enterprise group and in 
particular with respect to implemen-
tation of group insolvency solution 
and the role of the respective courts 
when such a solution is to be imple-
mented.
Rec. 240 Cooperation between the court 
and foreign courts or foreign represen-
tatives （paras. 14 and 37）
The insolvency law should permit the 
court that is competent with respect to 
insolvency proceedings concerning an 
enterprise group member to cooperate 
to the maximum extent possible with 
foreign courts or foreign representa-
tives, either directly or through the 
insolvency representative or other per-
son appointed to act at the direction of 
the court, to facilitate the coordination 
of those proceedings and insolvency 
proceedings commenced in other states 
with respect to members of the 
same enterprise group.
Rec. 242 Direct communication between 
the court and foreign courts or foreign 
representatives （para. 15-20）
The insolvency law should permit the 
court that is competent with respect 
to insolvency proceedings concerning 
an enterprise group member to com-
municate directly with, or to request 
information or assistance directly from, 
foreign courts or foreign representati-
ves concerning those proceedings and 
insolvency proceedings commenced in 
other States with respect to members 
of the same enterprise group to facilita-




















































Article 10. Cooperation to the maximum 
extent possible under article 9
 Cooperation to the maximum extent 
Rec. 241 Cooperation to the maximum 
extent possible involving courts （para. 14）
The insolvency law should specify that 






possible for the purpose of article 9 
may be implemented by any appropria-
te means, including:
（a） Communication of information by 
any means considered appropriate 
by the court;
（b） Participation in communication 
with the foreign court or foreign 
group member representative;
（c） Coordination of concurrent foreign 
group proceedings;
（d） Coordination of concurrent foreign 
group proceedings;
（e） Appointment of a person or body 
to act at the direction of the court;
（f） Approved of the treatment of 
creditors of the enacting State in a 
foreign group proceeding;
（g） Approval of cross-border insol-
vency agreements to facilitate the 
implementation of a group insol-
vency solution; and
（h） [The enacting State may wish to list ad-
ditional forms or examples of coopera-
tion].
cooperation to the maximum extent 
possible between the court and foreign 
courts or foreign representatives be 
implemented by any appropriate me-
ans, including, for example:
（a） Communication of information by 
any means considered appropriate 
by the court;
（b） Participation in communication 
with the foreign court or foreign 
group member representative;
（c） Coordination of concurrent foreign 
group proceedings;





















































Article 11. Conditions applicable to 
cross-border communication involving 
court
 Communication for the purposes of 
Rec. 243 Conditions applicable to cross-
border communication involving court 
（paras.21-33）












article 9, paragraph 2, is subject to the 
following conditions:
（a） The time, place an manner of com-
munication shall be determined 
between the courts or between the 
courts and foreign group member 
representatives;
（b） Notice of any proposed communica-
tion shall be provided to interested 
persons in accordance with appli-
cable law;
（c） A foreign group member repre-
sentative is entitled to participate 
in a communication. An interested 
person may participate in a com-
munication in accordance with ap-
plicable law and when determined 
by the court to be appropriate;
（d） The communication may be re-
corded and a written transcript as 
directed by the courts. That tran-
script may be treated as an official 
transcript of the communication 
and filed as part pf the record of 
the proceedings;
（e） Communications shall be treated 
as confidential only in exceptional 
cases to the extent considered ap-
propriate by the courts and in ac-
cordance with applicable law; and
（f） Communication should respect: 
（i） the mandatory rules of the 
jurisdictions involved in the com-
munications; （ii） thee substantive 
communication between the courts and 
between courts and foreign representa-
tives should be subject to the following 
conditions:
（a） The time, place and manner of com-
munication should be determined 
between the courts or between the 
courts and foreign representative
（b） Notice of nay proposed communi-
cation should be provided to par-
ties in interest in accordance with 
applicable law;
（c） An insolvency representative should 
be entitled to participate in person 
in a communication. A party in 
interest may participate in a com-
munication in accordance with ap-
plicable law and when determined 
by the court to be appropriate;
（d） The communication may be re-
corded and a written transcript pre-
pared as directed be the court. That 
transcript may be treated as an 
official transcript of the communica-
tion and field as part of the record 
off the proceedings;
（e） Communication should be treated 
as confidential only in exceptional 
cases to the extent considered 
appropriate by the courts and in 
accordance with applicable law; and
（f） Communication should respect the 
mandatory rules of the jurisdic-
tion involved in the communica-
tion, as well as the substantive and 
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and procedural rights of interested 
persons; and （iii） the confidentiality 
of information.
procedural rights of parties in inter-






























































て 取 り 扱 わ な け れ ば な ら な い。















Article 12. Effect of communication 
under article 9
 Participation by a court in communica-
tion pursuant to article 9, paragraph 2 
does not imply:
（a） A compromise or waiver by the 
court of any powers, responsibili-
ties or authority;
（b） A substantive determination of any 
matter before the court;
（c） A waiver by any of parties of any 
of their substantive or procedural 
rights;
（d） A diminution of the effect of any of 
the orders made by the court;
（e） Submission to the jurisdiction of 
other courts participating in the 
communication; or
（f） Any limitation, extension or en-
largement of the jurisdiction of the 
participating courts. Each court 
is entitled at all times to exercise 
its independent jurisdiction and 
authority with respect to matters 
presented to it and the conduct of 
the parties appearing before it.
Rec. 244 Effect of communication
（para. 34）
The insolvency las should specify that 
communication involving the courts 
shall not imply:
（a） A compromise or waiver by the 
court of any powers, responsibility;
（b） A substantive determination of any 
matter before the court;
（c） A waiver by any of the parties of 
any of their substantive or proce-
dural rights; or
（d） A diminution of the effect of any of 






































Article 13. Coordination of hearings
1.  The court may conduct a hearing in 
coordination with a foreign court.
2. The substantive and procedural 
rights of parties and the jurisdiction 
of each court may be safeguarded by 
reaching agreement on the conditions 
to govern the coordinated hearings.
3. Notwithstanding the coordination of 
hearings, each court remains responsible 
Rec. 245 Coordination of hearing （pa-
ras. 38-40）
The insolvency law may permit the 
court to conduct a hearing in coor-
dination with a foreign court. Where 
hearings are coordinated, they may be 
subject to certain conditions to safe-
guard the substantive and procedural 
rights of parties and the jurisdiction 
of each court. Those conditions might 
address the rules applicable to the 





for reaching its own decision on the 
matters before it.
conduct of the hearing; the require-
ments for the provision of notice; the 
method of communication to be used; 
the conditions applicable to the right 
to appear and be heard; the manner of 
submission of documents to the court 
and their availability to a foreign court; 
and limitation of the jurisdiction of each 
court to the parties appearing before 
it. Notwithstanding the coordination of 
hearings, each court remains responsib-


































Article 14. Cooperation and direct 
communication between the [insert the 
title of a person or body administering a 
reorganization or liquidation with respect to 
an enterprise group member under the law 
of the enacting State] and foreign courts 
and foreign group member represen-
tatives
1. In the matters referred to in article 
1, the [insert the title of a person or body 
administering a reorganization or liqui-
dation with respect to an enterprise group 
member under the law of the enacting 
State] shall, in the exercise of its func-
tions and subject to the supervision of 
the court, cooperate to the maximum 
extent possible with foreign courts 
and foreign group member represen-
tatives to facilitate the development 
and implementation of a group insol-
vency solution.
2. The [insert the title of a person or body 
administering a reorganization or liqui-
dation with respect to an enterprise group 
member under the law of the enacting 
State] is entitled, in the exercise of its 
functions and subject to the supervi-
sion of the court, to communicate di-
rectly with or to request information 
or assistance directly from foreign 
courts and foreign group member 
representatives.
Rec. 246 Cooperation between the 
insolvency representative and foreign 
courts 
The insolvency law should permit the 
insolvency representative appointed to 
administer insolvency proceedings with 
respect to an enterprise group mem-
ber, in the exercise of its functions and 
subject to the supervision of the courts, 
to cooperate to the maximum extent 
possible with foreign courts to facilitate 
coordination of those proceedings and 
insolvency proceedings commenced in 
other States with respect to members 
of the same enterprise group.
Rec. 248 Direct communication bet-
ween the insolvency representative 
and foreign courts
The insolvency law should permit an 
insolvency representative appointed to 
administer insolvency proceedings with 
respect to an enterprise group mem-
ber, in the exercise of its functions and 
subject to the supervision of the court, 
to communicate directly with or to re-
quest information or assistance directly 
from foreign courts concerning those 
proceedings and insolvency procee-
dings commenced in other States with 
respect to members of the same enter-




















































Article 15. Cooperation to the maxi-
mum extent possible under article 14
 For the purpose of article 14, coope-
ration to the maximum extent possible 
Rec. 250 Cooperation to the maximum 
extent possible between insolvency 
representatives
The insolvency las should specify that 
cooperation to the maximum extent 





may be implemented by any appropria-
te means, including:
（a） Sharing and disclosure of informa-
tion concerning enterprise group 
members participating in a group 
insolvency solution, provided ap-
propriate arrangements are made 
to protect confidential information;
（b） Negotiation of cross-border insol-
vency agreements to facilitate the 
implementation of a group insol-
vency solution;
（c） Allocation of responsibilities be-
tween [insert the title of a person or 
body administering a reorganization 
or liquidation with respect to an enter-
prise group member under the law of 
the enacting State] and foreign group 
member representatives;
（d） Coordination of the administration 
and supervision of the affairs of the 
enterprise group members [subject 
to foreign group proceedings] [partici-
pating in a group insolvency solution] 
and
possible between insolvency represen-
tatives be implemented by any approp-
riate means, including:
（a） Sharing and disclosure of informa-
tion concerning the enterprise 
group members subject to insol-
vency proceedings, provided ap-
propriate arrangements are made 
to protect confidential information;
（b） Use of cross-border insolvency agree-
ments in accordance with recom-
mendation 253 [Authority to enter 
into cross-border insolvency agree-
ments];
（c） Allocation of responsibilities be-
tween insolvency representatives, 
including one insolvency represen-
tative taking a coordinating role;
（d） Coordination of the administration 
and supervision of the affairs of the 
enterprise group members subject 
to insolvency proceedings, includ-
ing day-to-day operations where 
the business is to be continued; 
post -commencement f inance ; 
safeguarding of assets; use and 
disposition of assets; exercise of 
avoidance powers; communication 
with creditors and meetings of 
creditors; submission and admis-
sion of claims, including intra-





（e） Coordination with respect to the 
proposal and negotiation of reorga-
nization plans.
（e） Coordination with respect to the 





























































Article 17. Authority to enter into 
cross-border insolvency agreements
 A cross-border insolvency agreement 
may be entered into to facilitate the 
implementation of a group insolvency 
solution.
Rec. 253 Authority to enter into cross-
border insolvency agreements （paras, 
48, 50, 53-54）
 The insolvency law should permit the 
insolvency presentative and other par-
ties in interest to enter into to a cross-
border insolvency agreement involving 
two or more members of an enterprise 
group in deferent State to facilitate 
coordination of insolvency proceedings 














Article 18. Appointment of a single or 
the same insolvency representative
1. The court may coordinate with 
foreign courts with respect to the 
appointment of a single or the same 
group member representative to 
administer insolvency proceedings 
concerning members of the same 
enterprise group in different States, 
Rec. 251 Article 18. Appointment of a 
single or the same insolvency repre-
sentative （paras. 43-46）
The insolvency law should permit the 
court, in appropriate cases, to coordina-
te with foreign courts with respect to 
the appointment of a single or the same 
insolvency representative to adminis-
ter insolvency proceedings concerning 
members of the same enterprise group 
40  UNCITRAL 立法ガイド、第三部【グループ企業の倒産処理】、立法提案 第 253【国際倒




provided that the group member rep-
resentative is qualified for appoint-
ment in each of the relevant States.
2. To the extent required by applicable 
law, the group member representa-
tive is subject to the supervision of 
each appointing court.
in different States, provided that the 
insolvency representative is qualified 
to be appointed in each of the relevant 
States. To the extent required by appli-
cable law, the insolvency representati-
ve would be subject to the supervision 






























D. Coordination of concurrent procee-
dings
 Chapter V, articles 28 to 32 of the Mo-
del Law address issues of coordination 
between concurrent proceedings and the 
adjustment of relief between the diffe-
rent proceedings. The Working Group 
may wish to consider whether provisions 
of that nature are required in a new text 
and if so, the content of those provisions.






























































1.  例題 1は、7つの企業からなる結合企業で、それぞれ主たる利益の中心(COMI)を有する独
立した法人格であり、異なる裁判管轄に服するものとする。そこに「結合企業倒産処理計画
案 (group solution)」を導入し、2つの中心となる裁判管轄B (Bの全財産又は全事業とAの
財産又は事業の一部)並びに裁判管轄C (C,D,E,Gの全財産又は全事業とAの財産又は事業の
一部) に〔おける倒産手続グループ〕44に分かれ、Fは何れのグループにも属さないとする。 













































1. 例題 2は、2つの主要な生産ラインを有する結合企業に関するものである。生産物 1は、企



























の倒産管財人（the same office holders）を任命することにより、D･E･Fの
清算並びに再建にも取り組む。もしくは、最後の手段として
c）例えば、Dの債権者がb案を拒否する等、何らかの理由でb案が実施不可
能な場合、D個別の主たる利益の中心に基づく〔生産物1を生産・売買・設
置する共同ラインである〕D･Eをグループとする事業の再建とは別に、区
分された主たる利益の中心に基づきC･Fをグループとする事業の再建を試
み得る。
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